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7KH ³FRXUVH RI SURFHHGLQJV´ WHVW FRQVLGHUV VXFK IDFWRUV DV WKH

QDWXUH RI WKH SODLQWLII¶V FODLPV� UHTXHVWV IRU FRPSHQVDWRU\ RU SXQLWLYH
GDPDJHV� DQG WKH QDWXUH RI DQ\ GHIHQVHV UDLVHG LQ UHVSRQVH WR WKH
FRPSODLQW� SDUWLFXODUO\ FODLPV RI TXDOLILHG LPPXQLW\� WR GHWHUPLQH
ZKHWKHU WKH GHIHQGDQW KDG DFWXDO NQRZOHGJH RI WKH SRWHQWLDO IRU
LQGLYLGXDO OLDELOLW\� 6HH %LJJV� �� )��G DW ��� 7KH WHVW DOVR FRQVLGHUV
ZKHWKHU VXEVHTXHQW SOHDGLQJV SXW WKH GHIHQGDQW RQ QRWLFH RI WKH FDSDFLW\
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LQ ZKLFK KH RU VKH LV VXHG� :H DUH PLQGIXO RI WKH WLPLQJ RI VXEVHTXHQW
ILOLQJV QRW� DV WKH RIILFHUV VXJJHVW� EHFDXVH WKH\ PXVW EH ILOHG SUDFWLFDOO\
FRQWHPSRUDQHRXV WR WKH RSLQLRQ� EXW UDWKHU WR GHWHUPLQH ZKHWKHU WKH
SDUWLHV DUH VWLOO LQ WKH HDUO\ VWDJHV RI OLWLJDWLRQ� 7KLV HQVXUHV ERWK IDLUQHVV
WR GHIHQGDQWV� :HOOV¶V ILUVW FRQFHUQ� DQG WKH UHVROXWLRQ RI DQ\
MXULVGLFWLRQDO SUREOHPV DW DQ HDUO\ VWDJH�:HOOV¶V VHFRQG FRQFHUQ� $V WKLV
FDVH DSSHDUV EHIRUH XV RQ DSSHDO IURP D 5XOH ���E���� GLVPLVVDO� ZH
DVVXPH LW LV VWLOO LQ D UHODWLYHO\ HDUO\ VWDJH RI OLWLJDWLRQ�
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"��.� �"�� �G�/  ���..��G�"��8�
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�)C�DC6D�������"�����������."������ -� ".�?�/�-�:��!��B/-���-
� �!��!��� 8���-��� .��� �"�������".������-�"��G�H �? �"��G
?���� �:�� 8�./�-�!��.� ���G�� "��G���8�"���2��-�2���!�-��
-������ "���8���."��"�8G��./����.�J��"�� �-�� -�!� -� "���/ .��
���!��"���!�"�-�������/��G�� �"���-��� .��K��.�
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���!��� "���-�:�� �����-�C?�����?�.��/����� 8���"�� �� 
.�
���#���?�����?�.�� �G�.�2������� "�.���"���"����*4�-�G.
����?�-� ���� .��2���� ��� "��� ./��� .� � -� ���!��� "� "���
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��.������-�� �� .?����!��-�"����������"�2��-��� .�����I/������-
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����-����������������56���6-��"��46+�C��"��/8��"������!��� "
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5XOH � RI WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH GHILQHV ZKDW

FRQVWLWXWHV D ³SOHDGLQJ´�
�D� 3OHDGLQJV� 7KHUH VKDOO EH D FRPSODLQW DQG DQ DQVZHU� D

UHSO\ WR D FRXQWHUFODLP GHQRPLQDWHG DV VXFK� DQ DQVZHU WR D
FURVV�FODLP� LI WKH DQVZHU FRQWDLQV D FURVV�FODLP� D WKLUG�SDUW\
FRPSODLQW� LI D SHUVRQ ZKR ZDV QRW DQ RULJLQDO SDUW\ LV
VXPPRQHG XQGHU WKH SURYLVLRQV RI 5XOH ��� DQG D WKLUG�SDUW\
DQVZHU� LI D WKLUG�SDUW\ FRPSODLQW LV VHUYHG� 1R RWKHU SOHDGLQJ
VKDOO EH DOORZHG� H[FHSW WKDW WKH FRXUW PD\ RUGHU D UHSO\ WR DQ
DQVZHU RU D WKLUG�SDUW\ DQVZHU�

)HG� 5� &LY� 3� ��D��

���������������

�������
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!�"� "����� -�2�-/������:���"G���
 -��-��"����������.�-�-� �"�����
� -�2�-/���� .?��.��� -�"�/.���:2��/.�G�� �2����..��"�-�"��
�������"�2��-��� .�����I/������-����/ �"G����������C�:.��2� 8
"��"��..��"�� ����I/������-����/ �"G�-��� .��� -���"�.�"��"�"��
-��� -� "�� "��!��"�-�"���!��� "���E.���"�� ��.�:�� 8��8�� ."
����!��.� ���G�:���/.��I/������-����/ �"G��.�� �G��2����:��
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��"������ �G�� ��, .?���?�.�����-9��:G�"�����"G���������"GE.
, .?�����.��������".� "�����"GE.�!����!"�� �"��"� "��.�?�.�� 
�����������!���"G�./�"����������."�.� "� ������"�����"GE.�, .?��
."�"�.9��J�������� -� "���"G����������� �� -��".���!��G��.
-�� ����:G� �!!���� � -� � .?��� "��.� ���!��� "� �.� �����?.�K
�/�"�����"���, .?�����.��!��2�-�.�"��"��JL�M"��.���� "�� �-�"��"
 ��"����"�����"G����������� � ����".���!��G��.�-�-�� G���"
?�����?�/�-��� -���"�����"G����������� ���.!� .�:���"��"��
!��� "���� ���� -���8�.� � � "��.� ��.��K� �, .?���� Q*��� � 
"� ��.�
."�"�.��JL�M"��.�����:G�.!���������G���� "�� �-�"��"�"���!��� "���
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"��������� ./��� ������ ���� !/ �"�2�� -���8�.� ����.� "�� ."�"�� �
������/!� �?����� ������� �� �:��8�� "�-�K� � '���� Q� *6�� ����.
, .?������/!��-�?�"��"������"�"��"� �"�� �����"����������.�����-
��.�!���"��� .?����.��/�-���2��!/"����� "����� � �"����"��"�"��
�������.�-�-� �"���8��-�"���./�"��.�� ���8�� ."�"����!��.� ���G�
���.������/�."� ��.�.��/�-���2��!���!"�-����� "����"��.��H
���2��"����� -���.����!��� "�"��������G���.������.�����"��.��H
��-���/�"�B/-8�� "������� "����-�-� ��"����
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���� "���E.� ��"�� � �.� �� !��.� ��� ��!���"G� ./�"� �.� "����� B�� "
��"�� �"��-�.��..������-�:G�"�����"GE.��""�� �G.�� ��� /��G�**�
�''+�� � � 
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DQG WKH XVH RI IRUFH GXULQJ WKH DUUHVW� YLRODWHG WKH SODLQWLII¶V
ULJKWV� SULYLOHJHV DQG LPPXQLWLHV VHFXUHG E\ WKH 8QLWHG 6WDWHV
&RQVWLWXWLRQ� LQFOXGLQJ WKH ULJKW WR EH IUHH RI DQ XQUHDVRQDEOH
VHL]XUH DQG WR EH IUHH RI D GHSULYDWLRQ RI OLEHUW\ XQGHU WKH �WK
DQG ��WK $PHQGPHQWV WR WKH &RQVWLWXWLRQ RI WKH 8QLWHG 6WDWHV
DV ZHOO DV KLV ULJKW WR IUHH VSHHFK XQGHU WKH )LUVW $PHQGPHQW�

7KH VDLG DFWLRQV DOVR YLRODWHG WKH SODLQWLII¶V ULJKWV VHFXUHG
E\ $UWLFOH �� �� � DQG � RI WKH 7HQQHVVHH &RQVWLWXWLRQ�

&RPSODLQW� � ��

������ ���!/".�"���-��� -� ".�� � �"����"��"�:�"��"���F��'+6
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%\ FRQWUDVW� ³VWDWH RIILFLDOV� VXHG LQ WKHLU LQGLYLGXDO FDSDFLWLHV� DUH

µSHUVRQV¶ ZLWKLQ WKH PHDQLQJ RI � ����� 7KH (OHYHQWK $PHQGPHQW GRHV
QRW EDU VXFK VXLWV� QRU DUH VWDWH RIILFHUV DEVROXWHO\ LPPXQH IURP SHUVRQDO
OLDELOLW\ XQGHU � ���� VROHO\ E\ YLUWXH RI WKH µRIILFLDO¶ QDWXUH RI WKHLU
DFWV�´ +DIHU Y� 0HOR� ��� 8�6� ��� �� �������

)RU D GLVFXVVLRQ RI WKH GLVWLQFWLRQ EHWZHHQ SHUVRQDO� DQG RIILFLDO�

FDSDFLW\ DFWLRQV� VHH .HQWXFN\ Y� *UDKDP� ��� 8�6� ���� ������ �������

�
7KH SHWLWLRQHU LQ:LOO ILOHG WKH � ���� DFWLRQ LQ VWDWH FRXUW� ,Q GLFWD�

WKH:LOO FRXUW DOVR VXJJHVWHG WKDW WKH (OHYHQWK$PHQGPHQW GRHV QRW DSSO\

LQ VWDWH FRXUW� 6HH :LOO� ��� 8�6� DW ������ &I� $OGHQ Y� 0DLQH� ��� 8�6�

���� ��� ������ �QRWLQJ WKDW VWDWHPHQW LQ :LOO LV GLFWD��

#���/.�� "�����B���"G� ���8��G� �8 ���.� �"�� �1!����"�� �����/�
!����-� "��.�� ���-�����

�� ,.�"�����B���"G� �"�.��"���	/!�������/�"E.�-���.�� �� �����

�� ��#$�� ��
2�� ��� ������ ����#��� 5'�� 
�	�� )+�� 3�� C�'+'D�
!���!"�-��/���/�� 8�� �������
���������+'����*-�)'��C;"������
�''4D�� ������ ���-� "��"���	"�"�� �.� �"���J!��.� K�?�"�� � "��
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�����������!���"G��.� �"���./�"��8�� ."�"������������:/"���"�����
./�"��8�� ."�"�����������E.��������K��'����, -��JL�M.�./�����"��.� �
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�
7KH 6XSUHPH &RXUW� DOWKRXJK LW KDV QRWHG WKH VSOLW RI DXWKRULW\ LQ

WKH &LUFXLWV UHJDUGLQJ SOHDGLQJ UHTXLUHPHQWV IRU � ���� FODLPV� KDV QRW
DGGUHVVHG WKH LVVXH EHIRUH XV� +DIHU Y� 0HOR� ��� 8�6� ��� �� Q�
 ������
�FROOHFWLQJ FDVHV DQG H[SUHVVO\ GHFOLQLQJ WR GHFLGH DQ LVVXH QRW SURSHUO\
EHIRUH WKH &RXUW�� 7KH +DIHU &RXUW LQGLFDWHG� KRZHYHU� ³WKDW µ>L@W LV
REYLRXVO\ SUHIHUDEOH IRU WKH SODLQWLII WR EH VSHFLILF LQ WKH ILUVW LQVWDQFH WR
DYRLG DQ\ DPELJXLW\�¶´ ,G� �TXRWLQJ+DIHU Y� 0HOR� ��� )��G ���� ��� Q��
��G &LU� ������ �HPSKDVLV DGGHG��

�
7KH PDMRULW\ ³DFNQRZOHGJHV´ WKH RIILFHUV¶ UHDGLQJ RI :HOOV DV

DGRSWLQJ WKH (LJKWK &LUFXLW¶V UXOH SUHVXPLQJ DQ RIILFLDO FDSDFLW\ VXLW
DEVHQW DQ H[SUHVV VWDWHPHQW WR WKH FRQWUDU\� EXW ³ILQG>V@ WKH PRUH
UHDVRQDEOH LQWHUSUHWDWLRQ WR EH WKDW � ���� SODLQWLIIV PXVW FOHDUO\ QRWLI\
GHIHQGDQWV RI WKH SRWHQWLDO IRU LQGLYLGXDO OLDELOLW\ DQG PXVW FOHDUO\ QRWLI\
WKH FRXUW RI LWV EDVLV IRU MXULVGLFWLRQ�´ $QWH� DW ���� , KDYH D KDUG WLPH
XQGHUVWDQGLQJ WKLV JORVV RQ WKH SODLQ ODQJXDJH RI :HOOV�

:H DGRSW WKH (LJKWK &LUFXLW¶V LQWHUSUHWDWLRQ RI :LOO� ZKLFK
UHTXLUHV WKDW SODLQWLIIV VHHNLQJ GDPDJHV XQGHU � ���� VHW IRUWK
FOHDUO\ LQ WKHLU SOHDGLQJ WKDW WKH\ DUH VXLQJ WKH VWDWH GHIHQGDQWV
LQ WKHLU LQGLYLGXDO FDSDFLW\ IRU GDPDJHV� QRW VLPSO\ LQ WKHLU
FDSDFLW\ DV VWDWH RIILFLDOV� 6HH 1L[ Y� 1RUPDQ� ��� )��G ��� ��WK
&LU� ������

:HOOV� ��� )��G DW ��� �HPSKDVHV DGGHG��
1RWDEO\� LQ :HOOV� DOWKRXJK ZH DGRSWHG WKH (LJKWK &LUFXLW¶V UXOH�

XQOLNH WKDW FRXUW� ZH GLG QRW UHTXLUH RU VXJJHVW DQ\ ³PDJLF ZRUGV´ WR EH
XVHG LQ D FRPSODLQW� &RPSDUH:HOOV� ��� )��G DW ��� �VWDWLQJ VLPSO\ WKDW
³WKH IDFH RI D FRPSODLQW PXVW LQGLFDWH ZKHWKHU D SODLQWLII VHHNV WR UHFRYHU
GDPDJHV IURP GHIHQGDQWV GLUHFWO\� RU WR KROG WKH VWDWH UHVSRQVLEOH IRU WKH
FRQGXFW RI LWV HPSOR\HHV´� ZLWK 1L[� ��� )��G DW ��� �³>:@H KDYH
UHSHDWHGO\ VWDWHG WKDW VHFWLRQ ���� OLWLJDQWV ZLVKLQJ WR VXH JRYHUQPHQW
DJHQWV LQ ERWK FDSDFLWLHV VKRXOG VLPSO\ XVH WKH IROORZLQJ ODQJXDJH�
µ3ODLQWLII VXHV HDFK DQG DOO GHIHQGDQWV LQ ERWK WKHLU LQGLYLGXDO DQG RIILFLDO
FDSDFLWLHV�¶´ �TXRWLQJ5ROOLQV E\ $JRVWD Y� )DUPHU� ��� )��G ���� ��� Q��
��WK &LU� ��������

�.�."�"����������.���'����"�)'*�
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7KH VDLG RIILFHUV XVHG H[FHVVLYH DQG XQUHDVRQDEOH IRUFH LQ
DUUHVWLQJ WKH SODLQWLII� DQG WKHLU DFWLRQV� LQFOXGLQJ ERWK WKH DUUHVW

.��-� �������.� �� ."�"/"�-� "��� -�!��2�"�� � ��� "��� !��� "���E.
��8�".�/ -������������."�"����?�!����:�"�-�:G�5*�
�	������'+6�K
���!��� "��Q�+���
 -�����������"��/."�:���../��-�"��"�� �"��
F��'+6�������"���-��� -� ".�����:�� 8�./�-�� �"�������������
��!���"G�� �G�
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7KLV FDVH GRHV QRW LPSOLFDWH WKH (OHYHQWK$PHQGPHQW EHFDXVH RQO\

PXQLFLSDO GHIHQGDQWV ZHUH VXHG� +RZHYHU� WKH VHFRQG :HOOV UDWLRQDOH
DSSOLHV� UHJDUGOHVV RI WKH VWDWH RU ORFDO VWDWXV RI WKH GHIHQGDQWV� DQG WKH
FDVH ODZ KDV DSSOLHG LW DV VXFK�

�
:H DGGHG WKDW�

7KLV SULQFLSOH LV UHLQIRUFHG E\ WKH IDFW WKDW LQ UHFHQW \HDUV
DQ LQFUHDVLQJO\ ODUJH QXPEHU RI IULYRORXV FDVHV KDYH EHHQ ILOHG
LQ IHGHUDO FRXUW± ERWK E\ ODZ\HUV DQG SUR VH� 0DQ\ RI WKHVH
VXLWV ZDVWH WKH WLPH RI SXEOLF RIILFLDOV� ODZ\HUV DQG WKH FRXUWV�
0LQLPXP SOHDGLQJ UHTXLUHPHQWV DUH QHHGHG� HYHQ IRU SUR VH
SODLQWLIIV� ZKRVH ODZVXLWV QRZ FRPSULVH PRUH WKDQ ���� RU
DOPRVW ��� RI WKH DSSHDOV ILOHG LQ WKLV &RXUW� ,W LV FHUWDLQO\
UHDVRQDEOH WR DVN WKDW DOO SODLQWLIIV� HYHQ SUR VH SODLQWLIIV� VRPH
RI ZKRP ILOH VHYHUDO DSSHDOV HDFK \HDU ZLWK XV� DOHUW SDUW\
GHIHQGDQWV WKDW WKH\PD\EH LQGLYLGXDOO\ UHVSRQVLEOH LQ GDPDJHV�
7KH WULDO DQG DSSHOODWH FRXUWV VKRXOG QRW KDYH WR JXHVV DW WKH
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UHODWH EDFN ZKHQ WKH DPHQGPHQW LV RQH WKDW FKDQJHV D SDUW\� WKH LQWHQGHG
SDUW\ GLG QRW UHFHLYH QRWLFH ZLWKLQ WKH SHULRG IRU VHUYLFH RI SURFHVV XQGHU
5XOH ��P�� L�H�� ��� GD\V� WKHUH LV SUHMXGLFH WR WKH SDUW\ WR EH EURXJKW LQ�
DQG WKH LQWHQGHG SDUW\ GLG QRW NQRZ RU KDYH UHDVRQ WR NQRZ WKDW� EXW IRU
D PLVWDNH� WKH DFWLRQ ZRXOG KDYH EHHQ EURXJKW DJDLQVW KLP� )HG� 5� &LY�
3� ���F�����

, QHHG QRW LOOXVWUDWH WKH SRLQW WKURXJK HYHU\ UXOH� EXW LW LV DSSDUHQW
WKDW WKH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH EDODQFH WKH FRPSHWLQJ LQWHUHVWV
RI SODLQWLIIV DQG GHIHQGDQWV E\ VHWWLQJ XS DQ RUGHUO\ DQG ILQLWH SURFHGXUH
IURP FRPSODLQW WR MXGJPHQW�
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QDWXUH RI WKH FODLP DVVHUWHG� 6HH &ODUN Y� 1DWLRQDO 7UDYHOHUV
/LIH ,QV� &R�� ��� )��G ���� ��WK &LU� ������

:HOOV� ��� )��G DW ����

�
,Q VXSSRUW RI LWV DVVHUWLRQ WKDW ZH KDYH QHYHU UHDG:HOOV WR HVWDEOLVK

D SHU VH UXOH UHTXLULQJ � ���� SODLQWLII WR DIILUPDWLYH SOHDG ³LQGLYLGXDO
FDSDFLW\´ LQ WKH FRPSODLQW� WKH PDMRULW\ FLWHV %URRNV Y� $PHULFDQ
%URDGFDVWLQJ&RV�� ��� )��G ��� ��WK&LU� ������ DV UHDIILUPLQJ WKDW ³>D@OO
D >� ����@ FRPSODLQW QHHG GR LV DIIRUG WKH GHIHQGDQW µIDLU QRWLFH RI ZKDW
WKH FODLP LV DQG WKH JURXQGV XSRQ ZKLFK LW UHVWV�¶´ ,G� DW ��� �TXRWLQJ
-RQHV Y� 'XQFDQ� ��� )��G ���� ��� ��WK &LU� ����� �HPSKDVLV DGGHG���
%URRNV GRHV QRW FLWH HLWKHU:HOOV RU:KLWWLQJWRQ� 3HUKDSV WKDW LV EHFDXVH
FDSDFLW\ ZDV QRW DW LVVXH LQ %URRNV� 5DWKHU� WKH LVVXH LQ %URRNV ZDV WKH
OHJDO EDVLV IRU KLV � ���� DQG � ���� FODLPV� :H FRQFOXGHG RQ ERWK
FRXQWV WKDW WKH SODLQWLII¶V DOOHJDWLRQV ZHUH WRR YDJXH DQG FRQFOXVRU\ WR
ZLWKVWDQG D PRWLRQ WR GLVPLVV� ,G� DW ������� 6LPLODUO\� LQ 'XQFDQ� DW
LVVXH ZDV ³WKH VXIILFLHQF\ RI WKH DOOHJDWLRQV LQ D FRPSODLQW IRU DQ DFWLRQ
XQGHU VHFWLRQ �����´ 'XQFDQ� ��� )��G DW ���� 0RUH VSHFLILFDOO\� WKH
LVVXH ZDV ZKHWKHU WKH SODLQWLII DGHTXDWHO\ DOOHJHG WKDW WKH GHIHQGDQWV¶
DFWLRQV ZHUH WDNHQ ³XQGHU FRORU RI ODZ´ DV UHTXLUHG WR VWDWH D FODLP XQGHU
� ����� $JDLQ� FDSDFLW\ ZDV QRW DQ LVVXH� 7KXV� WKH PDMRULW\¶V UHOLDQFH
RQ WKHVH WZR FDVHV LV QRW RQO\ LQDSSURSULDWH� LW LV GLVLQJHQXRXV� JLYHQ WKDW
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WKHUH LV DPSOH 6L[WK &LUFXLW DXWKRULW\ RQ WKH LVVXH RI SOHDGLQJ FDSDFLW\�
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��
7KH FRQFHSW RI VXEVWDQWLDO MXVWLFH IRU ERWK SDUWLHV WKURXJK WKH

RUGHUO\ DSSOLFDWLRQ RI UXOHV RI SURFHGXUH SHUPHDWHV WKH 5XOHV� )RU
H[DPSOH� WKH 5XOHV SURYLGH WKDW LI VHUYLFH LV QRW PDGH XSRQ D GHIHQGDQW
ZLWKLQ ��� GD\V DIWHU WKH FRPSODLQW LI ILOHG� WKH FRXUW VKDOO GLVPLVV WKH
DFWLRQ ZLWKRXW SUHMXGLFH XQOHVV WKH SODLQWLII VKRZV JRRG FDXVH� 5XOH �
IXUWKHU DOORZV DPHQGPHQWV WR VXPPRQV� )HG� 5� &LY� 3� ��D�� 7KLV
HQVXUHV GHIHQGDQWV DUH WLPHO\ QRWLILHG RI VXLWV DJDLQVW WKHP� EXW HQVXUHV
DQ RSSRUWXQLW\ IRU SODLQWLIIV WR FRUUHFW RYHUVLJKWV� 5XOH � DOVR RIIHUV
RSSRUWXQLWLHV IRU SDUWLHV WR VDYH FRVWV RQ FRRSHUDWLRQ UHJDUGLQJ ZDLYHU RI
VHUYLFH� )HG� 5� &LY� 3� ��G�� $ GHIHQGDQW KDV WZHQW\ GD\V XSRQ UHFHLSW
RI WKH VXPPRQV DQG FRPSODLQW WR VHUYH DQ DQVZHU� )HG� 5� &LY� 3�
���D����� EXW PD\ EH VXEMHFW WR GHIDXOW LI KH IDLOV WR DQVZHU RU RWKHUZLVH
GHIHQG WKH DFWLRQ� )HG� 5� &LY� 3� ���D�� $ GHIDXOWHG GHIHQGDQW� KRZHYHU�
KDV WZR DYHQXHV RI UHFRXUVH� XQGHU )HG� 5� &LY� 3� ���F� DQG ���E��

7KH 5XOHV DUH DOVR OLEHUDO LQ DOORZLQJ D SDUW\ WR DPHQG KLV SOHDGLQJ�
6HH )HG� 5� &LY� 3� ���D�� $W WKH VDPH WLPH� KRZHYHU� DQ DPHQGPHQW�
HYHQ RQH WKDW SHUWDLQV WR WKH VDPH WUDQVDFWLRQ RU RFFXUUHQFH� GRHV QRW
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5LWFKLH Y�:LFNVWURP� ��� )��G ��� ��WK &LU� ������ ZDV DFWXDOO\ WKH

QH[W SXEOLVKHG GHFLVLRQ DSSO\LQJ :HOOV� +RZHYHU� WKH RSLQLRQ GRHV QRW
VKHGPXFK OLJKW RQ:HOOV� :LWKRXW GLVFXVVLQJ WKH VSHFLILF ODQJXDJH RI WKH
FRPSODLQW� ZH KHOG WKDW�

:KHQ WKH IRUHJRLQJ LV XVHG DV WKH DQDO\WLFDO WRRO WR HYDOXDWH
SODLQWLII¶V FODLP LQ WKH FDVH DW EDU� LW EHFRPHV LQVWDQWO\ FOHDU WKDW
WKH VXLW DJDLQVW FRUUHFWLRQV RIILFHU :LFNVWURP LV DQ ³LQGLYLGXDO
FDSDFLW\´ VXLW QRW VXEMHFW WR HOHYHQWK DPHQGPHQW SURWHFWLRQV��

6LPLODUO\� ZH EHOLHYH WKH VXLW DJDLQVW .RHKOHU LV DQ ³LQGLYLGXDO
FDSDFLW\´ VXLW� QRWZLWKVWDQGLQJ WKDW QR ³KDQGV RQ´ PLVFRQGXFW
LV FODLPHG�

�� :H GR QRW ILQG WKLV KROGLQJ WR EH LQFRQVLVWHQW ZLWK
:HOOV Y� %URZQ� ��� )��G ��� ��WK &LU� ������ ZKHQ
:HOOV LV UHDG DJDLQVW WKH FOHDU PDQGDWH RI WKH UHOHYDQW
6XSUHPH &RXUW GHFLVLRQV�

,G� DW ����
$ IXOO UHDGLQJ RI 5LWFKLH UHYHDOV WKDW WKH IRFXV RI WKDW RSLQLRQ ZDV WR

FODULI\ WKH 6L[WK &LUFXLW¶V LQWHUSUHWDWLRQ RI (OHYHQWK $PHQGPHQW

LPPXQLW\� 3ULRU WR +DIHU� WKLV &RXUW KDG LVVXHG DQ RSLQLRQ� &RZDQ Y�
8QLYHUVLW\ RI /RXLVYLOOH 6FKRRO RI0HGLFLQH� ��� )��G ��� ��WK&LU� ������
LQ ZKLFK ZH GLVPLVVHG FODLPV DJDLQVW LQGLYLGXDO GHIHQGDQWV� KROGLQJ WKDW

WKH FODLPZDV DQ ³RIILFLDO FDSDFLW\´ FODLP DQG� WKXV� ZDV UHDOO\ DQ DWWHPSW

WR FROOHFW PRQH\ GDPDJHV DJDLQVW WKH XQLYHUVLW\� D VWDWH DJHQF\ ZLWK

(OHYHQWK $PHQGPHQW LPPXQLW\� ,Q +DIHU� WKH 6XSUHPH &RXUW

FKDUDFWHUL]HG&RZDQ DV HQGRUVLQJ WKH YLHZ WKDW VWDWH RIILFLDOV PD\ QRW EH

KHOG OLDEOH LQ WKHLU SHUVRQDO FDSDFLW\ IRU DFWLRQV WKH\ WDNH LQ WKHLU RIILFLDO

FDSDFLW\� 6HH +DIHU� ��� 8�6� DW ���

,Q 5LWFKLH� -XGJH *X\� ZKR ZDV DOVR WKH DXWKRU RI &RZDQ� FODULILHG
WKDW WKLV ZDV QRW ZKDW &RZDQ KHOG�

7KH GHFLVLRQ LQ &RZDQ� RI ZKLFK , ZDV WKH DXWKRU� LV EHLQJ
PLVLQWHUSUHWHG E\ WKH GHIHQGDQWV� � � � &RZDQ GRHV QRW VWDQG IRU
WKH SURSRVLWLRQ WKDW HYHU\ WLPH D VWDWH RIILFLDO LV FKDUJHG ZLWK
PLVFRQGXFW ZKLOH DFWLQJ ZLWKLQ WKH JHQHUDO DPELW RI KLV MRE WLWOH
HOHYHQWK DPHQGPHQW LPPXQLW\ FRPHV LQWR SOD\� $OO WKDW ZDV
LQWHQGHG LQ &RZDQ ZDV WR LQGLFDWH WKDW LQ WKDW FDVH WKH WZR
LQGLYLGXDO GHIHQGDQWV ZHUH PHUHO\ FDUU\LQJ RXW VWDWH SROLF\ DQG�
DV VXFK� WKH VXLW ZDV QR GLIIHUHQW WKDQ LI LW ZDV EURXJKW VROHO\
DJDLQVW WKH VWDWH�

5LWFKLH� ��� )��G DW ���� $V ZH REVHUYHG LQ +DUGLQ� ³5LWFKLH
GHPRQVWUDWHV WKDW WKH ODZ RI WKLV FLUFXLW ZDV FRQVLVWHQW ZLWK WKH
LQWHUSUHWDWLRQ RI (OHYHQWK$PHQGPHQW LPPXQLW\ DGRSWHG E\ WKLV &RXUW LQ
+DIHU�´ +DUGLQ� ��� )��G DW ���� Q���

,Q VKRUW� 5LWFKLH LV QRW SDUWLFXODUO\ UHOHYDQW LQ WKLV FDVH�
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DVVHUW WKH GHIHQVH SULRU WR GLVFRYHU\PD\ZDLYH WKH ULJKW WR DYRLG
GLVFRYHU\ EXW PD\ QRQHWKHOHVV UDLVH WKH LVVXH DIWHU GLVFRYHU\ RQ
VXPPDU\ MXGJPHQW RU DW WULDO�

(QJOLVK� �� )��G DW ���� �FLWDWLRQV� TXRWDWLRQV� DQG IRRWQRWH RPLWWHG��

��
,Q +DUORZ� WKH 6XSUHPH &RXUW DOWHUHG WKH VWDQGDUG RI TXDOLILHG

LPPXQLW\ E\ GHILQLQJ LPPXQLW\ LQ ZKROO\ REMHFWLYH WHUPV� XQOLNH HDUOLHU
FDVHV ZKLFK XVHG D VXEMHFWLYH� JRRG�IDLWK GHIHQVH� EHFDXVH WKH VXEMHFWLYH
WHVW ³IUHTXHQWO\ >KDG@ SURYHG LQFRPSDWLEOH ZLWK RXU DGPRQLWLRQ � � � WKDW
LQVXEVWDQWLDO FODLPV VKRXOG QRW SURFHHG WR WULDO�´ +DUORZ� ��� 8�6� DW
������� 7KXV� +DUORZ KHOG WKDW JRYHUQPHQW RIILFLDOV SHUIRUPLQJ
GLVFUHWLRQDU\ IXQFWLRQV ³DUH VKLHOGHG IURP OLDELOLW\ IRU FLYLO GDPDJHV
LQVRIDU DV WKHLU FRQGXFW >GLG@ QRW YLRODWH FOHDUO\ HVWDEOLVKHG VWDWXWRU\ RU
FRQVWLWXWLRQDO ULJKWV RI ZKLFK D UHDVRQDEOH SHUVRQ ZRXOG KDYH NQRZQ�´
,G� DW ���� 7KH&RXUW FRQFOXGHG WKDW WKLV REMHFWLYH VWDQGDUGZRXOG ³DYRLG
H[FHVVLYH GLVUXSWLRQ RI JRYHUQPHQW DQG SHUPLW WKH UHVROXWLRQ RI PDQ\
LQVXEVWDQWLDO FODLPV RQ VXPPDU\ MXGJPHQW�´ ,G�

��
,W LV IRU WKLV UHDVRQ WKDW GHQLDOV RI TXDOLILHG LPPXQLW\ DUH

LPPHGLDWHO\ DSSHDODEOH� EHFDXVH DQ HUURU EHORZ FDQQRW EH UHPHGLHG SRVW�
MXGJPHQW RQ DSSHDO� 6HH 0LWFKHOO Y� )RUV\WK� ��� 8�6� ���� ��� ������
�³7KH HQWLWOHPHQW LV DQ LPPXQLW\ IURP VXLW UDWKHU WKDQ D PHUH GHIHQVH WR
OLDELOLW\� DQG OLNH DQ DEVROXWH LPPXQLW\� LW LV HIIHFWLYHO\ ORVW LI D FDVH LV
HUURQHRXVO\ SHUPLWWHG WR JR WR WULDO�´��
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$V (QJOLVK PDNHV FOHDU�
6LQFH LPPXQLW\ PXVW EH DIILUPDWLYHO\ SOHDGHG� LW IROORZV

WKDW IDLOXUH WR GR VR FDQ ZRUN D ZDLYHU RI WKH GHIHQVH� 7KH
GHIHQVH LV VXEMHFW WR WKH VDPH SURFHGXUDO UXOHV DV RWKHU GHIHQVHV�
7KXV� DV WKLV &RXUW UHFHQWO\ KHOG LQ DQ XQSXEOLVKHG RSLQLRQ� D
IDLOXUH WR DVVHUW WKH GHIHQVH LQ D SUH�DQVZHU PRWLRQ WR GLVPLVV
ZDLYHV WKH ULJKW WR UDLVH WKH LVVXH LQ D VHFRQG SUH�DQVZHUPRWLRQ

WR GLVPLVV� ,Q DGGLWLRQ� D GHIHQGDQW PD\ ZDLYH KLV ULJKW WR

DSSHDO D GHQLDO RI TXDOLILHG LPPXQLW\ LI KH IDLOV WR ILOH D WLPHO\

DSSHDO� 0RUHRYHU� WKH WULDO FRXUW KDV GLVFUHWLRQ WR ILQG D ZDLYHU

LI D GHIHQGDQW IDLOV WR DVVHUW WKH GHIHQVH ZLWKLQ WLPH OLPLWV VHW E\

WKH FRXUW RU LI WKH FRXUW RWKHUZLVH ILQGV WKDW D GHIHQGDQW KDV

IDLOHG WR H[HUFLVH GXH GLOLJHQFH RU KDV DVVHUWHG WKH GHIHQVH IRU

GLODWRU\ SXUSRVHV� 6XFK D ZDLYHU� KRZHYHU� QHHG QRW ZDLYH WKH

GHIHQVH IRU DOO SXUSRVHV EXW ZRXOG JHQHUDOO\ RQO\ ZDLYH WKH

GHIHQVH IRU WKH VWDJH DW ZKLFK WKH GHIHQVH VKRXOG KDYH EHHQ

DVVHUWHG� 7KXV� IRU H[DPSOH� D GHIHQGDQW ZKR IDLOV WR WLPHO\
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